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                          J   U   D   G   M   E   N   T 

  

 

1.  The judgment and decree dated 16/08/17 passed by the Ld. Munsiff No.1, 

Nalbari i/c with T.S. No.46/15, are the subject matter under challenge in this present Civil 

first appeal. 

 

2.  Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.46/15  which was decreed in favor of the plaintiff vide the Judgment and decree 

dated 16/08/17 passed by the Ld. Munsiff No.1, Nalbari, the defendant as appellant has 

preferred the instant appeal on the following grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the learned Munsiff No.1, Nalbari committed grave error of law and facts in 

passing the impugned judgment and decree and as such the same are to be set aside and 

reversed. 

 

b) That the learned Munsiff failed to appreciate the evidence on record, 

misconceived and misconstructed law and facts, did not apply the judicial mind and as 

such the impugned judgment and decree are bad in law and liable to be set aside. 

 

c) That the learned Munsiff ought to have decided all the issues in favor of the 

appellants and against the respondents and ought to have dismissed the suit of the 

plaintiffs and decree the counter claim of the appellants/defendants. 

 

d) That the appellants/defendants are the owner of the plaint schedule Assam Type 

house situated at Nalbari Town, Market area. Originally the said premises stood in the 

name of Smti. Madhabi Deka (Since deceased) wife of Sri Prafulla Deka (Appellant 

No.1). That, the plaintiff/respondent was a tenant under the Appellant No.1 and 

agreement was made starting from 01-01-1996 to 31-12-1997 at the rate Rs.3000/- P.M. 

and the said tenancy was renewed time to time till 01-02-2011. 
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e) That on 11-02-2011 originally landlady Madhavi Deka was expired. Then the 

respondent and appellants made a fresh agreement for a term of 4 years 2 months 

commencing from 01-01-2011 to 31-03-2015 at the rate of rent 10,000/- per month. 

 

f) That the Ld. Munsiff has not considered that thereafter no agreement was made 

with the respondent for allowing him to stay farther as tenant in the plaint schedule house. 

 

g) That the appellants by their Advocate Hrishikesh Sarkar issued a notice to the 

plaintiff/respondent to vacate the house on or before 31-03-2015. 

 

h) That the Ld. Munsiff has not consider that after receiving the notice the 

respondent/plaintiff did not vacate the house standing over the suit premises. 

 

i) That the Ld. Munsiff has not consider that after receiving the notice the 

respondent/plaintiff did not vacate the house of the appellants. 

 

j) That the respondent/plaintiff for harassing the appellants/defendants instituted the 

present case. 

 

k) That the defendants/appellants in their W.S. and counter claim clearly stated that 

Appellant No.1 runs a Medical store namely Deka Pharmacy in a rented house at PNC 

Road near Thana Chowk, Nalbari Town. The rents collected from the suit premises and 

earnings from business of the Appellant No.1 were the income source of the family. 

 

l) That the Ld. Munsiff did not consider that the Appellant No.1 is a physically 

handicapped person due to a vehicular accident and the Appellant No.2 having a 

pharmacy license and the Appellant No.3 is and unemployed youth. 

 

m) That the Ld. Munsiff did not consider that the appellants had to hand over the 

rented house to its owner at PNC Road nearly 3 years back and since then the entire 

family of the appellants became unemployed as there is no other place to start their 



4 

 

pharmacy. 

 

n) That the Ld. Munsiff has not considered that the respondent/plaintiff did not hand 

over the plaint suit house to the appellant/defendant as it is required for bona-fide the 

requirement of the appellants. 

 

o) That the defendants/appellants asked the plaintiff/respondent to vacate the suit 

house at on early date but instead of vacating the house, he brought his wife and other 

family members to the suit premises to reside there. 

 

p) That the Learned Munsiff has not consider that the plaintiff/respondent made a 

reply through his advocate to the appellants asked the appellant to sell the suit premises to 

him. 

 

q) Thereafter another notice was issued by the appellants to the respondent to vacate 

the suit house. 

 

r)  That the Ld. Munsiff has failed to appreciate that the appellants have submitted 

the written statement along with counter claim for decree of recovery of possession and 

other consequential reliefs. 

 

s) That the Ld. Munsiff fails to appreciate that the appellants/defendants have no 

any other alternative but to start a business in their own house to serve of the family 

members having handicap father, unemployed brother and having decree but without a 

pharmacy, and that the humanitarian ground of the appellants family was not considered 

by the Ld. Trial Court. 

 

t) That the Ld. Court although framed issue no.6 as to whether the defendants have 

any bona-fide requirement in respect of the suit premises, but decided the issue against 

the appellants causing serious hardship without any basis and impugned Judgment and 



5 

 

decree cause miscarriage of Justice and abuse of process of law. 

 

u) That the evidence produced by the plaintiff/respondent could not establish his 

case for continuation of him as tenant at the plaint schedule Assam type house beyond the 

term of the agreement. 

 

v) That the appellants/defendants have prove that the said house is bona-fide the 

requirement by the appellants/defendants for their own used to start business of pharmacy 

under the provision of Assam Urban Areas Rent Control Act, 1972 even then the Ld. 

Court passed impugned Judgment and decree against the appellants which is perverse to 

the material on record. 

 

w) That the Ld. Court observed in her Judgment that the bona-fide requirement must 

be genuine and pressing” but not consider that the evidence reveals that the Defendant 

No.2 Utpal Deka is a pharmacist and Defendant No.1 is a handicapped having paralyses 

of the right side of his body. 

 

x) That although there is abundance of material to hold from the evidence of DW-1 

Pranab Mazumdar DW-3 Chan Barman and DW-4 Bikash Pratim Deka and Ext.-D 

medical certificate of Appellant No.1 and Ex-6 Pharmacist Registration in the name of 

Utpal Deka, that the plaint schedule Assam Type House is bona-fide the requirement by 

the appellants to start the pharmacy business for the livelihood of the appellants otherwise 

they have to remain on starvation. 

 

y) That the Ld. Munsiff has observed “the pharmacy license is issued in the name of 

Utpal Deka i.e.  Defendant No.2 who is the son of Defendant No.1, however it may be 

mentioned that the Defendant No.2 did not come forward to adduce any evidence in 

support of his case as such failed to establish any bona-fide the requirement on his part is 

respect of the suit premises”. 

 That the Ld. Munsiff observed “if there is a bona-fide the requirement of the suit 

premises so that the defendant can open a pharmacy in the suit premises. However the 
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person holding pharmacy license i.e. Utpal Deka and Defendant No.1 Prafulla Deka did 

ot come forward to adduce any evidence in order to establish his bona-fide the 

requirement in respect of the suit land”. 

 But the Ld. Munsiff did not consider that the Appellant No.1 Prafulla Deka is a 

physically handicapped person and Utpal Deka although not examined as a DW but the 

evidence reveals that the Defendant No.2 is a pharmacist and Defendant  No.1 having 

paralysis of the right side of his body. For that although there is abundance of material to 

hold from the evidence of DW-1 Pranab Mazumdar. DW-3 Chan Barman DW-4 Bikash 

Pratim Deka and Ext.-D medical certificate of Appellant No.1 and Ext-6 pharmacist 

registration in the name of Utpal Deka, that the Assam Type House in the schedule is 

bona-fide required by the appellants to start the pharmacy business is their own house, but 

the Ld. Trial Court failed to appericiate the vital evidence of the appellants/defendants. 

 

z)  

 aa. That the evidence of plaintiff Nipan Goswami PW-1, PW-2 Dipankar 

Kalita, PW-3 Saitendra Sarma Daloi have not made out a clear case in favor of the 

plaintiff to establish the issue no.3 that the plaintiff is a law full tenant under the 

defendants. Rather the material on record disclosed that the plaintiff is illegally staying in 

the plain schedule house beyond the agreement by force. 

 bb. The Ld. Court has failed to appreciate the counter claim of the appellants 

for eviction of the plaintiff from the suit house. 

 cc. That in view of the case, the impugned judgment and decree liable to be 

set aside and reversed. 

 dd. That the appellants reserved the right of taking Addl. Grounds at the time 

of hearing. 

 

3.  On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. No. 46/15 

was called for and the same was received. 

 

4.  On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration that he is lawful tenant under the defendants and for 
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permanent injunction restraining the defendants & his agents from disturbing the peaceful 

possession of the plaintiff over schedule A land. 

 

5.  The plaintiff's  case in brief is that the plaintiff took the suit premises on 

rent from Smti. Madhabi Deka ( since deceased) W/O-Prafulla Deka ( defendant No.1) 

and to that effect an agreement was made for two years w.e.f. 01/01/1996 to 31/12/1997. 

The rent was fixed at Rs. 3,000/-( Rupees Three thousand) only per month and the 

plaintiff paid an amount of Rs. 30,000/- ( Rupees Thirty thousand) only subject to 

deduction of Rs. 1000/- only per month from the monthly rent which was acknowledged 

by the defendants. It was also agreed that the rent of the house shall be paid by the 

plaintiff after completion of every month in the fortnight  of the next month. After expiry 

of the above mentioned period of two years, the defendant did not execute any written 

agreement but verbally allowed the plaintiff to continue the tenancy till 1/2/2004 under 

the same terms and conditions of the earlier agreement. The plaintiff had been paying 

monthly rent regularly though there was no written agreement till 1/2/2004. On 

10/02/2004 Smti. Madhabi Deka (Since deceased) again entered into an agreement for 

another 2 years w.e.f.  1/2/2004 to 31/1/2006 and enhanced rent at Rs. 4000/-(Rupees 

Four thousand) only per month. On that day the plaintiff paid an amount of Rs. 96,000/-

( Rupees Ninety Six thousand) only for the entire period of two years, the receipt of 

which was acknowledged by the defendants. After the expiry of the terms of second 

agreement the plaintiff repeatedly approached the defendants for renewal of the 

agreement but the defendant were reluctant to make any written agreement and allowed 

the plaintiff to continue tenancy till 1/02/2011. In the meantime Smti. Madhabi Deka 

expired and on 11/02/2011 the defendants made an agreement with the plaintiff for a term 

of 4 years 2 months commencing from  1/2/2011 to 31/03/2015. On the date of agreement 

the plaintiff paid an amount of Rs. 5,00,000/-(Rupees Five lakhs) only for the entire 

period of agreement and the rent was also enhanced to Rs. 10,000/- ( Rupees ten thousand) 

only per month. The plaintiff avered that the tenancy has been running for last 20 years 

without break and default by the plaintiff and the plaintiff has also been paying the 

electricity bill regularly as per the terms of agreement. Surprisingly enough on 11/4/2015 

at about 10.15 PM the defendant accompanied by some other persons came to the suit 

premises and asked the plaintiff to vacate the premises on or before 30/4/2015 failing 

which the defendants shall forcefully dispossess the plaintiff. The plaintiff further avered 

that one Hrishikesh Sarkar, advocate, had served a vague notice upon the plaintiff to 
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vacate the house on or before 31/3/2015 to which the plaintiff furnished the reply through 

his advocate. The plaintiff also served a notice upon the defendants seeking further time 

of 5 years to find out the suitable place and also informed that in the course of business 

the plaintiff has to realize about Rs. 25,00,000/-( Twenty five lakhs) only credited amount 

from different customers. But the plaintiff alleged that the defendants have been making 

plans to dispose of the property to some other persons at a high cost. Hence this suit. 

6.  On receiving notice the defendants appeared in the suit and filed a written 

statement along with counterclaim. The defendants denied the averments made by the 

plaintiff in his plaint. The defendants has taken the plea that the former land lady of the 

suit premises, Late Madhabi Deka, was the wife of defendant No. 1 and the mother of the 

other defendants. After the death of Madhabi Deka the answering defendant became the 

land lords of the suit premises by way of inheritance. Earlier defendant no 1 used to run a 

medical store under the name “ Deka Pharmacy” in a rented house at PNC Road near 

Thana Chowk, Nalbari town. The rent collected from the suit premises and the earning 

from the business of the defendants No 1 where the only income source of the family. The 

defendant No.1 also sustained grievous injury in an accident from 17/04/2002 and 

became partially paralyzed. The defendant No 2 after obtaining license from concerned 

authority took charge of the pharmacy and otherwise unemployed defendant no 3 helped 

in the family business. Everything was smooth till the land lord of the pharmacy took 

away the possession of the pharmacy room for his own use about 3 years back. Since then 

the defendant had to lose their the regular source of income. The defendant then inform 

the plaintiff about their problem and verbally reminded them that they would use the suit 

premises for their bonafide personal occupation after completion of terms of the tenancy 

agreement. At that time the plaintiff promised the defendant that as he had got enough 

time ( about three years) to shift his business to another place he would do so before 

expiry of the terms of tenancy. But instead of keeping his promise the plaintiff started 

violating the terms of the agreement by bringing his family to the suit premises and 

started living in a portion of the same. The plaintiff even asked the defendant to sell the 

suit premises to him. Being irritated with the conduct of the plaintiff the defendants sent a 

notice to the plaintiff through their pleader, Mr. Hrishikesh Sarkar, asking the plaintiff to 

vacate the suit premises immediately on completion of the terms of tenancy as the same is 

required bonafide for their own occupation. But the plaintiff sent a reply through his 

pleader, Mr. Jayanta Kr. Sarma, whereby he asked the defendant to sell the suit premises 

to him. The plaintiff also sent another pleader notice to the defendant whereby he 
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admitted about the violation of the terms of agreement and tactfully asked another 5 years 

terms from the defendant. The defendant has avered that at present they have no source of 

income and they earnestly need the suit premises to start their own business for survival. 

Hence, the defendant has prayed for dismissal of the suit of the plaintiff and for decree for 

recovery of possession of the suit premises by ejecting the plaintiff therefrom and for 

permanent injunction. 

 

7.  Upon pleadings of the parties learned trial court has framed the following 

issues: 

 

I  S  S  U  E  S 

 

I) Whether there is any cause of action for the suit? 

ii) Whether the suit is maintainable? 

iii) Whether the plaintiff is a lawful tenant under the defendant? 

iv) Whether there is any agreement of tenancy between the plaintiff and the 

defendant? 

v) Whether there is any cause of action for the counter claim? 

vi) Whether the defendants have any bona fide requirement in respect of the suit 

premises ? 

vii) Whether there is any lawful ground for eviction of the plaintiff ? 

viii) Whether the plaintiff is entitled to  relief/reliefs as prayed for ? 

ix) Whether the defendants are entitled to the relief/reliefs as prayed for ? 

x) To what other relief/reliefs the parties are entitled to? 

 

 

8.  The plaintiff side had adduced the evidence of 3(Three) witnesses and 

exhibited 6(six) documents only. The defendant side has also adduced the evidence of 

3(Three) witnesses and has exhibited 9 (Nine) documents. 

 9.  I have heard the Ld. Counsels for both the parties and gone through the 

materials on records as well as the memorandum of appeal. The vital issue in the suit is 

issue no.(iii), (iv), (vi) and (viii) and the result of the present appeal is depended upon the 

discussion and findings in these issues. 
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F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

 

10.  For the sake of convenience issue No 4 is taken up for discussion at first. 

Issue No 4 is contingent upon the question as to, “Whether there is any agreement of 

tenancy between the plaintiff and the defendant ?” 

11.  In his pleading the plaintiff avered that after the death of the original land 

lady  Smti. Madhabi Deka on 11/2/2011 the defendant made an agreement with the 

plaintiff for a term of four years two months commencing from 01/02/2011 to 31/3/2015. 

12.   The plaintiff also stated that the defendant had served an advocate notice 

to him through his counsel, Sri Hrishikesh Sarkar, asking him to vacate the suit premises 

on or before 31/03/2015. 

  The defendants have also admitted the same in their written statement 

cum counter claim. 

13.  From the pleadings of both the parties it is seen that there was an 

agreement of tenancy between the plaintiff and the defendant for a term of four years two 

months commencing from 01/02/2011 to 31/03/2015. It is also seen that after the expiry 

of the term of the agreement on 31/3/2015 no fresh agreement was executed by the 

defendants in favour of the plaintiff. This is made more clear in the cross of PW-1 where 

in he stated that the last rent agreement between him and the defendants was in the year 

2011 and the agreement was for 50 months which continued up to 31/3/2015. According 

to the plaintiff as per the said agreement the rent agreement expired at present. PW-1 also 

stated the defendant had issued a notice to the plaintiff before the expiry of the rent 

agreement to vacate the suit land. 

   Hence, it is clear that at present there is no tenancy agreement between 

the plaintiff and the defendant. 

  Accordingly this issue is decided in the negative and in favour of the 

defendant. 

14.  Coming up next for discussion are  issue No. (iii), (vi) and (vii) which are 

taken up together for the sake of convenience. Issue No (iii), (vi) and (vii) are contingent 

upon the questions as to, 

  “Whether the plaintiff is a lawful tenant under the defendant ?  “       
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    A N D 

  “Whether the defendants have any bona fide requirement in respect 

of the suit premises  ?” 

    A N D 

  “Whether there is any lawful ground for eviction of the plaintiff  ?” 

15.  The plaintiff's in their pleadings have taken the plea that initially there 

was a rent agreement between the plaintiff and the wife of defendant No. 1, Madhabi 

Deka ( since deceased), for 2 years w.e.f. 1/1/96  to 31/12/97. At that time the rent was 

fixed at Rs. 3000/-( Rupees three thousand) only per month. The plaintiff paid an amount 

of Rs. 30,000/-( Rupees thirty thousand) only subject to deduction of Rs. 1000/-( Rupees 

one thousand) only per month from the monthly rent which was acknowledged by the 

defendants. After the expiry of the above mentioned period of 2 years which ended on 

31/12/1997, the defendant did not execute any written agreement but verbally allowed to 

continue the tenancy till 1/2/2004 under the same terms and conditions of the earlier 

agreement. The plaintiff had been paying monthly rent regularly though there was no 

written agreement till 01/02/2004. On 10/02/2004, Smti Madhabi Deka (Since deceased), 

again entered into an agreement for another 2 years w.e.f. 01/02/2004  to 31/01/2006 and 

enhanced the rent at Rs. 4000/-( Rupees Four thousand only) per month. The plaintiff 

then paid an amount of Rs. 96,000/-( Ninety six thousand only)  on 10/02/2004 for the 

entire period of 2 years. The receipt of which was acknowledged by the defendant. The 

plaintiff further stated that after the expiry of the second agreement the plaintiff 

repeatedly approached the defendant for renewal of the agreement but the defendants 

were reluctant to make any written agreement but allowed the plaintiff to continue the 

tenancy till  01/02/11. In the meantime Smti Madhabi Deka expired and on 11/02/11 the 

defendants entered into an agreement with the plaintiff for a terms of four years two 

months  commencing from 01/02/11 to 31/03/15. The plaintiff paid an amount of Rs. 

5,00,000/- ( Rupees five lakhs) only on the date of agreement for the entire period of the 

agreement and the rent was enhanced to Rs. 10,000/-(Rupees ten thousand) only per 

month. According to the plaintiff the tenancy has been running for last 20 years without 

break and default by the plaintiff. 

16.  In his cross-examination also PW-1 stated that the last rent agreement 

between him and the defendants was in the year 2011 and the agreement was for 50 

months which continued up to 31/3/2015. According to the plaintiff as per the said 
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agreement the rent agreement expired at present. PW-1 also stated that the defendant had 

issued a notice to the plaintiff before the expiry of the rent agreement to vacate the suit 

land. 

17.        We find the plaintiff filing the suit for declaring him to be a lawful tenant 

under the defendant and for permanent injunction apprehending that the defendant may 

sale the suit land to some other person after evicting him from the suit premises. 

18.  However, we find the defendant filing a written statement along with a 

counterclaim wherein they has prayed for a decree for recovery of possession by ejecting 

the plaintiff therefrom and for permanent injunction against the plaintiff.   

19.  In their written statement cum counter claim though we find the 

defendant admitting the agreement between the plaintiff and Smti. Madhabi Deka ( Since 

deceased) and also the last agreement dated 01/02/2011, in their pleadings the defendant 

has taken a plea that, the defendant No 1 ran a medical store namely 'Deka Pharmacy' in a 

rented house at PNC Road near Thana Chowk, Nalbari town and the rent collected from 

the suit premises and the earnings from the said business of defendant No 1 were the only 

income source of the family. It is averred by the defendants that on 17/04/2002 the 

defendant no 1 met with an accident and became partially paralised. Defendant No. 2 and 

defendant No. 3 were running the family business and everything was smooth till the land 

lord of the pharmacy took over the possession of the pharmacy room for his own use 

about three years back and since then the defendants had to lose their regular source of 

income. When the defendants inform the plaintiff about their problem and also told them 

that they required the suit premises for their bonafide personal occupation after the 

completion of the term of tenancy agreement, the plaintiff though initially agreed to 

vacate the suit premises  proposed the defendants to sell the suit land to him. 

20  We find the plaintiff alleging in their written statement against the 

counterclaim that the defendants with a view to evict the plaintiff, wanted to sell the suit 

property to another big businessman at a very high cost and the plaintiff came to know 

about the presentation and that in the absence of the plaintiff, the defendants came to the 

suit premises and showed the property to the customers. But neither while cross-

examining the D.Ws  nor at the time of adducing the evidence of the plaintiff, the plaintiff 

could prove the said plea that the defendants are prepared to sale the suit premises. 

Moreover PW-2 has also clearly stated in his cross-examination that he does not know if 

the defendants are preparing to sell the suit premises to other persons. 
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21  On the other hand, we find PW-1 admitting the plea of the  defendants in 

his cross-examination by stating that the defendants no. 1, Prafula Deka, is at present 

suffering from illness. PW-1 also admitted the fact that earlier the defendants used to run 

a pharmacy in the name of 'Deka Pharmacy' at Thana Chowk, but at present the said 

pharmacy is not there. He also could not state in his cross-examination about how the 

defendants are earning their livelihood at present. PW-2 has also supported the plea of the 

defendants in his cross-examination by stating that the defendants had a pharmacy at PNC 

Road near the police station and at present the pharmacy is not there. PW-2 also stated 

that Prafulla Deka is paralysed and that he has seen that Utpal Deka and Bikash Pratim 

Deka are still  unemployed. PW-2 also could not say anything about the income source of 

the defendants. PW-3 has also in his cross-examination stated that the defendants had a 

pharmacy at PNC road in front of Natya Mandir which is not there at present. Even PW-3 

heard that the defendant No. 1, Prafulla Deka, is suffering from Paralysis. 

22.  From the evidence of the D.W.s and the cross-examination of PWs, it is 

clear that the defendants had a pharmacy at PNC Road earlier which is not there at 

present. It is also revealed that the father of the defendant, i.e. defendant no. 1 is 

paralysed and that defendant no. 2 and 3 are looking after him.   

23.  The learned counsel for the plaintiff/ respondent submitted at the time of 

argument that as it is revealed from the cross of D.W.s that the defendants has not 

withdrawn the house rent deposited by the plaintiff in the court, it appears that they have 

sufficient means and their plea of bonafide requirement is baseless. 

24.  The learned trial court below in the impugned judgment has also held that 

as DW-1 stated in his cross-examination that defendant no. 1 has 1 bigha of land at 

Balikaria and that the defendant has not availed any bank loan or sold any land  in dire 

need of money and as revealed from the cross of D.W.s  that the defendants are taking 

care of their families including their ailing father and that they have not withdrawn the 

money deposited by the plaintiff, the defendant failed to establish their plea of bonafide 

requirement in respect of the suit premises. 

25.  At this point the learned counsel for the defendants/ appellant has drawn 

my attention to the decision of the Hon'ble Supreme Court in Krishna Karmar 

Rastogi -Vs- Sumitra Devi  held on 20/8/2014 wherein it was opined that   “ Had it been 

found that the son for whom the land lord needed the shop  had already got his own shop, 

it could have been said that the need for the land lord is not genuine, but in the present 
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case if one of the sons was running his business that too in  rented accommodation, it can 

not be said that the need of the land lord was not bonafide. The sons of the appellant are 

not supposed to starve on the  straight till the shop is actually vacated for them.” 

26.  It is already established by the evidence of D.W.s that the pharmacy 

which the defendants were running at PNC was on rent and as the landlord required the 

said premises they had to vacate the same. It is also discussed that the PWs has also 

admitted in their cross that the defendant No. 1 and 2 are unemployed and the pharmacy 

which they used to run at PNC road is also not there at present. 

27.  The learned court below has held that it is clear from the evidenced of 

D.W.s that the plaintiff has 1 bigha of land in Balikaria village. But we find that nothing 

is revealed from the evidence or cross of the parties as to whether the location of the said 

1 bigha of land is suitable for any commercial purpose or not. On the other hand, it is 

revealed from the cross of PWs that the pharmacy of the defendant was situated at PNC 

road infront of  ' Natya Mandir' at Thana Chowk which was within the commercial area 

of Nalbari town. It is also revealed from the pleadings of the parties that the suit premises 

is situated in the heart of Nalbari town. 

28.  Though the learned court had relied on the fact that the defendant No. 1 

has 1 bigha of land at Balikaria village and that the defendant has not availed any bank 

loan or sold land in dire need of money and has also not withdrawn the money deposited 

by the plaintiff in the court, we find that none of the PWs including the plaintiff had any 

idea about the source of livelihood of the defendants. Even if for the sake of discussion 

we assumed that the defendants has some extra earning source by  which they are taking 

care of their family and ailing father, it is very clearly established by the defendants  in 

their evidence and at the time of cross-examination the PWs that the pharmacy of the 

defendants which was situated within the commercial area of Nalbari is not there at 

present and that the defendant No. 2 and 3 have their burden of looking after their family 

and their ailing father i.e. defendant No. 1. Hence, in my view the plea of bonafide 

requirement taken by the defendant is genuine. 

29.  One of the grounds taken in the memo of appeal is that  the Ld. Munsiff 

has observed “the pharmacy license is issued in the name of Utpal Deka i.e.  Defendant 

No.2 who is the son of Defendant No.1, however it may be mentioned that the Defendant 

No.2 did not come forward to adduce any evidence in support of his case as such failed to 

establish any bona-fide the requirement on his part is respect of the suit premises”. 
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  That the Ld. Munsiff observed “if there is a bona-fide the requirement of 

the suit premises so that the defendant can open a pharmacy in the suit premises. 

However the person holding pharmacy license i.e. Utpal Deka and Defendant No.1 

Prafulla Deka did ot come forward to adduce any evidence in order to establish his bona-

fide the requirement in respect of the suit land”. 

30  In my opinion the pleadings of the defendants are itself clear that the 

defendants jointly wants to start a pharmacy in the suit premises. Defendant No. 2 Utpal 

Deka has contested the suit by filing written statement cum counter claim along with 

defendant No. 1 and 3. In that respect it is not binding on defendant No 2 to examine 

himself as witness to prove the plea of bonafide requirement. 

31.  Hence, in view of the above discussion, it appears that the findings of the 

learned trial court below warrants interference and is liable to be set aside. The 

defendants has bonafide requirements in respect of the suit premises for which there is 

lawful grounds for eviction of the plaintiffs. When the plea of bonafide requirement taken 

in the written statements cum counter claim of the defendants is already established by 

the  defendants in my view, there is no necessity, for discussion  on the issue as to 

whether the plaintiff is a lawful tenant under the defendants or not. Accordingly, the 

above issues are decided in favour of the defendants. 

32  Issue No. 1,2 and 5 are relating to the cause of action for the suit and the 

counterclaim. The cause of action means every fact, which, if traversed it would  be 

necessary for the plaintiff to prove in order to support of his right to a judgment of the 

court. In the instant suit the plaintiff has claimed his right to be a lawful tenant. The 

defendants on the other hand has filed this written statement  cum counterclaim claiming 

the suit premises on the ground of bonafide requirements and also alleging that the 

plaintiff has violated the terms of agreement. Hence, the finding of the ld. trial court in 

Issue No. (i) & (v) warrants no interference. 

33.  Regarding the Issue No. (ii) which is contingent upon the question as to 

whether the suit is maintainable, there is no specific pleading that the suit is not 

maintainable in its present form or in the manner in which it should have been filed. The 

plaintiff has claimed his  right to be declared as a lawful tenant under the defendants. I 

find nothing to hold that the suit is not maintainable. 

  Hence the finding of the ld. trial court in Issue No. (ii) warrants no 

interference.    
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34.  The Issue No. 8,9 and 10 are relating to the reliefs claimed by the parties. 

  It is already discussed in the previous issue that the defendants have 

bonafide requirement in respect of the suit premises. Hence in view of  the discussion 

made in the previous issues the plaintiff is not entitled to any relief as prayed for. 

However, the defendants are entitled to a decree for recovery for possession of the suit 

premises by ejecting the plaintiff therefrom and are also entitled for a decree of 

permanent injunction against the plaintiff. 

35.  The learned trial court without going to the root of dispute between the 

parties and without making any effort to discern the truth superficially dealt with the 

matter  which resulted in a decree in favour of the plaintiff. As such the judgment and 

decree dated 16/8/2017 is perverse and the same is  liable to be set aside. 

    O R D E R 

 

36.  In the result the present first appeal is allowed on contest with cost. 

  The judgment and decree dated 16/08/2017 passed by the learned 

Munsiff No. 1, Nalbari in Title Suit No. 46/15  is hereby set aside. 

  The possession of the suit premises be handed over to the defendants by 

ejecting the plaintiff therefrom. 

  The plaintiffs are further restrained from using the suit premises for any 

purpose. 

  Let a decree be prepared.    

  Send down the original case record being Title Suit No. 46/15 to the 

Court of the first instance with a copy of judgment forthwith. 

  Given under my hand and seal of this court on this the 23rd day of 

April/2018. 

    

         Civil Judge 

             Nalbari 

Dictated & Corrected by me 
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    Civil Judge, Nalbari 

    


